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CURRENT TOPICS 


A Judicial Appointment 


Mr. JUSTICE ByRNE, hitherto better known as Mr. Laurence 
Austin Byrne, whose appointment to be a judge of the 
Probate, Divorce and Admiralty Division has been approved 
by the King, was called to the Bar at the Middle Temple 
in 1918. He is a bencher of his Inn, and at the time of his 
appointment he was Recorder of Rochester (since 1939) 
and senior prosecuting counsel to the Crown at the Central 
Criminal Court (since 1942). Those who have had the 
pleasure of hearing Mr. Byrne in court can testify to his 
scrupulous fairness and impartiality as well as to his thorough- 
ness in preparing and presenting his cases. He has won for 
himself a position of great respect among his brother members 
of the Bar, and there is no doubt that he will win esteem as 
a member of the High Court Bench. Mr. Justice HENN 
CoLitins has been transferred to the King’s Bench Division, 
and while he will be missed in the Probate, Divorce and 
Admiralty Division, he will be a valuable addition to the 
King’s Bench. Mr. Justice DENNING has been nominated 
by the Lord Chancellor to hear appeals from the pensions 
appeals tribunals. 


Sir Edward Acton 


THE late Sir EDwArD AcTON, who died on 17th November, 
had more than one claim to be remembered. Most lawyers 
recall that he was the first county court judge to be elevated 
to the High Court Bench, the second being Mr. Justice JoNEs. 
But apart from this distinction he lives on in the memory 
of those who knew him and practised before him, as a perfect 
example of a genial, courteous and scholarly gentleman, 
who could be relied on to put the most nervous litigants at 
their ease, and to satisfy all concerned in any case that 
came before him that justice had been done. Educated at 
Uppingham, and at Wadham College, Oxford, where he was 
a contemporary of Mr. F. E. Smith (as he then was), he 
demonstrated his intellectual powers by obtaining a first class 
in honours moderations and a second in Lit. Hum. Later 
he became a honorary fellow of his college, and in 1890 he 
obtained a foundation scholarship at the Inner Temple, 
where he was called to the Bar a year later. When he was 
made a county court judge in 1918, he had built up a busy 
practice as a junior on the Northern Circuit. He never took 
silk, and like many others, including Lord Justice Sargant, 
Mr. Justice Rowlatt and Mr. Justice McCardie, it was as an 
“utter barrister”’ that he went to the bench. In 1920 he 
became a High Court judge. In 1934 he retired on the 
ground of ill-health, and it is pleasant to know that he enjoyed 
life until the ripe age of exactly eighty. We mourn his 


passing. 
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Value Payments 

THE broad effect of LorD PAKENHAM’s statement in the 
House of Lords on 13th November as to the possibility of the 
Treasury making regulations under s. 22 of the War Damage 
Act, 1943, for the purpose of making value payments under 
the Act, is that for a number of reasons this cannot at present 
be contemplated. One reason given was that not all the 
damage, even in cost of works cases, can at present be made 
good, and the repair of houses subject to a cost of works pay- 
ment must have a substantial priority over rebuilding in value 
payment cases. As there are already in existence restrictions 
on building of every kind, this argument was not so convincing 
as his lordship’s second contention, that as value payments 
were not in general conditional on their being spent on new 
buildings, the release of large sums by way of value payments, 
though they were in theory subject to reinvestment in capital, 
were also subject to the great risk that they would be used 
in competing either for existing properties available for sale 
or for the limited supply of consumption goods, “ thus 
aggravating the inflationary factors in our present situation,” 
which are “ more potent than at any time during the war.’ 
That was why the Chancellor of the Exchequer postponed the 
operation of his major tax reductions until next April, when it 
was hoped that more consumption goods would be available. 
It was also the reason why there could be no question, for the 
time being, of releasing income tax post-war credits. Lord 
Pakenham referred to the power to make advance payments 
in cases of need under s. 22 (2) of the Act, and also to a 
direction of the Treasury that immediate payment can be 
made where the owner has incurred cost on works of 
demolition, clearance, or repair or for the construction of a 
substitute for the damaged building. The Government’s 
answer to the moving appeals of LorD WoLVERTON, LORD 
CHESHAM and Lorp MEsTon, who instanced many cases of 
hardship, is hard, but perhaps inevitable. It may be, 
however, that many of the genuine complaints as to the 
unfairness of the operation of the law can be met by a greater 
elasticity in the application of s. 22 (2). 


Assurance Companies Bill 


THE Assurance Companies Bill received its second reading 
in the House of Commons on 12th November. Sir STAFFORD 
Cripps, President of the Board of Trade, explained that it 
was an agreed measure in the sense that it had the support 
of all those concerned in the business of insurance as well as 
of successive Governments which had had no opportunity of 
bringing it before Parliament. Its main purpose was to 
underline the stability and security of the British insurance 
market. Of our life assurance, about 90 per cent. was business 


47 








524 THE SOLICITORS’ 


within the United Kingdom, but of our general assurance 
business nearly 70 per cent. arose from outside the United 
Kingdom. Since 1919 there had been thirty-four failures of 
insurance companies. The Bill proposed to carry into effect 
certain essential recommendations of the Clauson Committee 
of 1927 and the Cassel Committee of 1937. The purport of 
cl. 1 was to bring within the ambit of the Assurance Companies 
Act marine and aviation insurance. Clause 3 required a 
margin of solvency for all general businesses as defined in the 
Bill, marine, aviation, transit, motor vehicle, accident, fire 
and employers’ liability business. That margin was the 
additional reserve recommended in the Cassel report, fixed 
at £50,000 or 10 per cent. of the previous year’s premium 
income arising from the general business, whichever of the 
two amounts was the greater. The insurer who did not 
maintain his standard was deemed to be insolvent for the 
purposes of the Assurance Companies (Winding Up) Acts, 
1933 and 1935. In order to watch over that position, the 
Board would powers of obtaining information 
contained in those two Acts. Clause 2 contained certain 
safeguards for existing concerns. Clause 4 applied in principle 
the recommendations on the question of deposits contained in 
the Cassel report. Definite acceptance by Parliament of the 
principle of pooling total resources, and not earmarking 
assets In a particular country to meet obligations arising in 
that country, would emphasise the strength of British 
assurance to foreign clients and set an example. After a 
short debate, the motion for the second reading was carried. 


Rates Relief 

THE new Local Government (Financial Provisions) Bill 
which was recently introduced to the House of Commons by 
the MINISTER OF HEALTH, does not introduce any 
revolutionary new principle in local government finance, 
although, in fact, it does authorise additional Exchequer 
grants in support of local rates. The present position is that 
the block grant from the Exchequer which was instituted in 
1929 to compensate for the loss in rates due to derating, was 
not revised in 1942 when it was due to be revised, and the 
result has been that local authorities are in many cases 
receiving smaller block grants than otherwise would have been 
the case. As conditions, in the Government’s opinion, are 
still not sufficiently settled to allow for a normal review of the 
block grant, the new Bill provides for an interim increase in the 
general Exchequer contribution in the years from 1st April, 
1945, to 31st March, 1948. The additional grants will be 
£10,000,000 for 1945-46, £11,000,000 for 1946-47, and 
£12,000,000 for 1947-48, and the existing block grants will 
continue to be paid during those years. The extra grant this 
year will be distributed so as to benefit the poorer and more 
highly-rated areas most, and this “ weighting ’”’ will be 
progressively increased during the following years. It is 
estimated that if distributed uniformly among all local 
authorities, the effect would be to lower local rates by 84d. 
in the pound. Under the method of distribution proposed 
in the Bill, Merthyr Tydfil, at one end of the scale, where 
the present rates are 29s. in the pound, will benefit by the 
equivalent of a rate of 2s. 9d.; while at the other end, 
Bournemouth, with its rates at 9s. in the pound, will benefit 
by the equivalen -of a 3d. rate. 


possess 
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Damages against Uninsured Motorists 

IN a written answer to Mr. Woops in the Commons on 
12th November, Mr. BarNeEs, Minister of War Transport, 
said that the Committee on Compulsory Insurance, presided 
over by Sir Felix Cassel in 1937, recommended the 
establishment by insurers of a central fund from which to 
compensate third party victims of road accidents caused by 
motor vehicles, in cases where the motorist concerned has 
failed in his statutory obligation to insure, or where the 
policy was inoperative, for some reason, such as breach of 
its conditions. He said that legislation to give effect to the 
scheme proposed by the committee would be somewhat 
complicated and the insurers had made proposals for a 
voluntary scheme on similar lines which would achieve the 
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same purpose. They were entering into an agreement with the 
Minister to set up an Insurers’ Association as a corporate 
body and to keep it supplied with funds, and this body would 
undertake to pay any amount awarded by the courts to a 
third party in respect of any liability required to be covered 
by the provisions of the Road Traffic Acts relating to 
compulsory insurance, where the judgment was not satisfied. 
The association was to be set up within six months and details 
of the scheme would be published in due course. The Cassel 
Committee did not find it possible to deal with the case of a 
third party injured by a motorist who cannot be traced. In 
such a case the committee considered that the grant of rights 
against the proposed fund would be calculated to lead to such 
abuses as to render such a course totally unsuitable, and the 
Government could not dissent from this view. The Minister 
stated, however, that the insurers had informed him that 
they did not intend to exclude them entirely from their 
purview, and where there was reasonable certainty that a 
motor vehicle was involved and that but for its unidentifi- 
ability a claim might lie, they would give sympathetic 
consideration to the making of an ex gratia payment to the 
victim. Certain cases involving Crown vehicles were also, 
the Minister said, excluded from the scope of the agreement, 
and when the new arrangements with insurers came into 
operation the same benefits in respect of compensation would 
be afforded by the Crown to the victims in such cases, as they 
would receive were the accident caused by a private vehicle. 


Appeals from County Courts 

A RULE of practice which has apparently not received the 
attention it deserves is that on appeal from a county court 
to the Court of Appeal the solicitors for the appellant should 
have two and not three copies of the judgment in the court 
below made for the use of the Court of Appeal. pu Parca, L.J., 
observed, in the course of a case in the Court of Appeal on 
13th November, that the rule was not being observed, and 
added that the original judgment, together with two copies, 
were sufficient for the members of the Court of Appeal, and 
the cost of making a third copy, which in some cases might 
be substantial, should be saved. 


Offices in Residential Premises 

THE local authority’s consent must now be sought before 
houses and flats can be used for certain non-residential 
purposes. This applies to the use of these premises as 
offices, and the new Defence Reg. 68cA, which _ brings 
this rule into operation, is clearly of great importance to 
solicitors, although it, must be emphasised that the regulation 
does not prohibit a person living in a house or flat or other 
residential buildings from carrying on his own business or 
profession in the premises where he lives. The Minister of 
Health has notified local authorities that the new restriction 
applies to any housing accommodation which has been used 
for residential purposes since 31st December, 1938, even 
though since that date its use may have been changed. 
Where a change has occurred, the present user’s current use 
of the premises is protected until a change is proposed. The 
expression ‘‘ housing accommodation’ means any building 
or part of a building originally constructed for residential 
purposes, whether or not subsequently adapted for other 
purposes, or a building originally constructed for some other 
use and subsequently adapted for residential purposes. 
Hotels, hostels, boarding-houses and lodging-houses are 
included in the term “ residential premises.”” An appeal 
from a decision of the local authority lies to the Minister of 
Health within twenty-eight days of the local authority’s 
decision, and the applicant must be told of his right of appeal. 
For the present, local authorities are asked not, as a rule, 
to consent to the use of any such accommodation for 
non-residential purposes, excepting where the accommodation 
is considered to be thoroughly unsuitable for living in, and 
incapable of being made suitable without uneconomic 
expenditure of labour and materials. Only in the rarest 
cases, if at all, it is stated, should any authority consent to 
the use for non-residential purposes of an ordinary house or 
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flat. Hotels and boarding-houses, etc., will require more 
consideration, since the authority cannot compel the proprietor 
to continue running them. It is suggested that they should, 
however, do everything possible to retain such accommodation 
within the housing pool ; and in appropriate cases an authority 
may ask the department to authorise the requisitioning of an 
hotel or other similar building where a change of use is 
proposed in order that they may use it for the housing of the 
inadequately housed. 


** Monies ” 

Dovusts have been expressed in past years whether the 
word “monies,” which is not infrequently found in legal 
documents, is a genuine and authentic plural which may 
properly be used by those who desire to write grammatically. 
A solicitor of Bullina, Eire, Mr. H. D1LLon-MALONE, writing 
to the Irish Law Times and Solicitors Journal of 3rd 
November, 1945, complained that the current edition of that 
journal “ mis-spells the plural of the word ‘ money.’”’ He 
added: “‘ The ephemerality of a mis-pronounced word does 
not quite irritate the ear as the more permanent mis-spelt 
word smarts the eye . . . The apologia might be advanced 
that orthography is excused in view of English being a foreign 
language. To such a plea I will borrow the words of Goethe 
and reply: ‘A man who is ignorant of foreign languages is 
also ignorant of his own language.’’’ The editor, in reply, 
quoted “The Concise English Dictionary’’ by Charles 
Annandale, M.A., LL.D., the editor of “‘ Ogilvie’s Imperial 
Dictionary ”’ and “ The Student’s English Dictionary.” So 
far as readers on this side of the Irish Sea are concerned, they 
will be content to agree with the editor of the Irish journal 
if they find that the masters of English prose and poetry are 
on his side. There is no doubt that they are. Who can forget 
“You need my help, and you say, Shylock, we would have 
monies ’’ ; and at a much later date Swift observed : “‘ People 
are not obliged to receive any monies, except of their own 
coinage by a public mint.’’ The word may be an archaism, 
but it is not the only archaism that has survived in legal 
phraseology. There seems at first sight to be no reason for 
its survival except possibly its picturesque quality, for it 
would take a little more than the massed brain-power of a 
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combination of law lords in the final Court of Appeal to 
distinguish between the meanings of ‘‘ monies ’’ and ‘* money.” 


Recent Decisions 

In Associated London Properties, Ltd. v. Sheridan and 
Another, on 12th November (The Times, 13th November), 
WrortesLey, J., held that on the true construction of a 
clause in a lease providing: “ If on or after the 24th day of 
June, 1945, either party shall desire to determine this lease 
and shall give to the other of them two quarters’ notice in 
writing of such desire . . . immediately upon the expiration 
of such notice this lease and everything contained therein 
shall cease and be void,” a notice to quit could not be given 
before 24th June, 1945. 


In Langston v. Hayes on 14th November (The Times, 15th 
November), the Court of Appeal (Scott, MAcKINNON and 
Tucker, L.JJ.) held that where a husband bound himself by 
a separation deed to pay his wife an annuity until determined 
by a return to cohabitation or by the wife not remaining 
chaste, there was nothing in the deed to extend the husband's 
covenant beyond the term of their joint lives so as to entitle 
the wife to sue the husband’s executors under the deed. Their 
lordships distinguished Kirk v. Eustace [1937] A.C. 491, which 
was decided on the words “ during the life of the wife’ in a 
separation deed. 

In Ocean Steamship Co., Ltd. v. Liverpool and London War 
Risks Insurance Association, Ltd., on 16th November (The 
Times, 17th November), ATKINSON, J., held that the defendant 
company was liable to pay the plaintiffs a sum alleged to be 
due under a marine insurance policy insuring a ship which 
had been damaged on the way to Suez in December, 1942, 
with a cargo of war stores, including a deck cargo of aeroplanes. 
The policy insured the plaintiffs against the King’s enemies 
and war risks, including the consequences of warlike opera- 
tions. The master would not have allowed the deck cargo, 
but for the urgency, and for the same reason drove on through 
a gale when normally he would have heaved to or slowed 
down. His lordship held that the damage, which was caused 
by the explosion of ten contact fuses as a result of the gale, 
was the result of warlike operations. 


THE NEED FOR LEGISLATION IN DIVORCE IN THE 
LIGHT OF RECENT DECISIONS 


IT seems unlikely that the grounds for divorce will be altered 
in the near future, and, having regard to the terms of the 
report of the Wedgewood committee published in 1943, 
and the consequential provisions made in 1944 fer the trial 
of matrimonial causes at assizes, there is no reason to suppose 
that there will be any drastic procedural changes for some 
time to come. It does not follow, however, that there is not 
room for legislative reform within the framework of the 
existing divorce law and procedure, and it is the purpose 
of this article to draw attention to recent cases which suggest 
that this may be desirable. 

The practitioner will doubtless welcome the decision of the 
Court of Appeal in Beard v. Beard {1945] 2 All E.R. 306, 
if for no other reason than that it settles, for the time being 
at any rate (for there can be no appeal to the House of Lords, 
the respondent and co-respondent not having contested 
the suit in which the King’s Proctor appeared to argue the 
the point of law involved at the request of the judge), a point 
upon which there had previously been conflicting decisions 
of judges of first instance (Higgins v. Higgins and Bannister 
[1943] P. 58; Ainley v. Ainley |1945] P. 27). The husband 
petitioner married the respondent in 1929. The latter was 
found by Hodson, J. (' 1945} 1 All E.R. 704), to have committed 
adultery with the co-respondent in 194Z. In 1944, however, 
the adultery was condoned by the petitioner, who alleged and 
proved that his wife had subsequently deserted him since the 
month of August of that year. The Court of Appeal, by a 
majority, reversed the judgment of Hodson, J., who had 
dismissed the petition, and held that desertion for a period 


of less than the three years required in order that it should 
be an independent ground for divorce operated to revive the 
condoned adultery so as to render it available as the foundation 
for a decree nisi which was accordingly granted. 

To have held otherwise would, in the view of Scott, L.J. 
((1945] 2 All E.R., at p. 314), “be socially intolerable,” 
and, on the facts of the particular case with its exceedingly 
short period of reconciliation, there will doubtless be many 
who would respectfully agree with him. Nevertheless, there 
will also probably be many who will share the doubts expressed 
by Vaisey, J., in his dissenting judgment as to the social 
desirability of a law which “ enables a wife or a husband to 
obtain as of right a divorce from the other in their old age 
upon the ground of one single act of adultery committed 
by the other in the time of their far off youth and immediately 
condoned but now raked up from the past upon some petty 
provocation insufficient in itself to be a ground for the relief 
so tardily sought ” (at, p. 318). The words italicised by the 
writer are significant, because they draw attention to the fact 
that, if the court finds that the respondent has been guilty 
of misconduct sufficient to revive condoned adultery or, for 
that matter, cruelty, it seems that it will be obliged to 
pronounce a decree of divorce whatever the circumstances 
may be unless some question of the exercise of its discretion 
in favour of a guilty petitioner is involved in the facts of the 
particular case. 

The difference of opinion in the Court of Appeal was not 
of course purely sociological. The judgment of Scott, L.J., 
in which Lawrence, L.J., concurred, as well as the dissenting 
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judgment of Vaisey, J., contains a most interesting history 
of the doctrine of the revival of a condoned matrimonial 
offence by subsequent misconduct. In the view of Scott, L.J. 
(at p. 314) : “‘ The trend of judicial decision from 1730 onwards 
to the present year has been to uphold the rule that the bar 
of condonation continues only so long as the matrimonial 
conduct of the repentant spouse continues to be such as the 
Divorce Court can accept as consistent with matrimonial 
duty.”” According to Vaisey, J., on the other hand, condona- 
tion reconsecrates and rehabilitates a marriage and ‘* condoned 
offences can be revived to complete a picture but not to 
convict of their own force’ (at p. 318). 

From the point of view of the security of marriage, however, 
it does seem that there is at least a case for compromise, so 
that a spous2 whose adultery or cruelty has been condoned 
and who conducts himself over a period ot time in a manner 
consistent with matrimonial duty, should only be liable 
to be divorced in the event of subsequent misconduct which 
is itself a ground for divorce. Opinions may vary 2s to the 
extent of the time of probation, and some may think that the 
court should be given a discretion in these matters; but 
the point is that if the doctrine of revival was correctly 
applied by the majority of the Court of Appeal to misconduct 
which was never a ground for divorce a mensa et thoro, judicial 
separation, or divorce a vinculo, modification and clarification 
can only come from the Legislature. 

The desirability of intervention from that source is enhanced 
by the reflection that the doctrine in question can, since the 
coming into effect of the Matrimonial Causes Act, 1937, 
only be of great practical significance in its operation to 
revive misconduct which is a ground for divorce or judicial 
separation by subsequent misconduct which is not itself of 
that nature, for the question whetlier cruelty revives adultery 
which has been condoned or vice versa is nu longer important 
now that both as well as desertion for three years are grounds 
for divorce. Very little of course is required for the revival 
of cruelty which has been condoned by subsequent acts of the 
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same species. This is because cruelty is a cumulative offence 
(Bertram v. Bertram (1944) P. 59), and this question is not 
likely to occasion much difficulty. The same cannot be said, 
however, of other misconduct which the Divorce Court may 
not regard as consistent with matrimonial duty. For, just 
as the principle of the decision in Beard v. Beard, supra, 
is not confined to the revival of adultery but applies equally 
to cruelty which has been condoned, it seems that it may 
apply where the misconduct relied on as reviving the condoned 
offence is something other than desertion of short duration. 

Thus, the majority judgments appear to approve the 
decision of Sir James Hannen, P., in Ridgway v. Ridgway, 
z9 W.R. 612, in which the solicitation of the chastity of a 
servant girl was held to revive the husband’s condoned 
adultery with another person. They also approve the 
opinion of Lord Penzance in Winscom v. Winscom and 
Plowden (1864), 3 Sw. & Tr. 380, to the effect that an amorous 
association between the respondent and co-respondent falliag 
short of adultery might revive the adultery of the respondent 
with another person which had been condoned many vears 
before so as to render it available as a ground for divorce. 
The application of this doctrine is likely to prove very difficult. 
Furthermore there is the question whether any other species 
of misconduct can bring the doctrine of revival into operation. 
For instance, will habitual drunkenness or wilful neglect to 
maintain suffice to revive adultery or cruelty which has been 
condoned, although on the facts of a particular case the one 
does not amount to cruelty and the other to desertion ? 

The fact that the latter may be constructive may avoid 
difficulties in many cases, and it is arguable that the doctrine 
of revival in its modern guise should be limited to desertion 
of short duration. Recent decisions, however, suggest that 
there is need for intervention by the Legislature with regard 
to certain aspects of the law as to desertion generally. It 
should be said at once that it is not proposed that Parliament 
should attempt what the courts have so carefully eschewed 
—a comprehensive definition of desertion. 


(To be concluded) 


COMPANY LAW AND PRACTICE 


THE COHEN REPORT—VI 


It always seems difficult to one to see exactly what function 
trustees for debenture-holders discharge, and the report when 
dealing with mortgages and charges says that the position 
seemed unsatisfactory to the committee, as the use of the 
term trustee might well lead the debenture-holder to the 
belief that he is getting more effective protection than is the 
fact. The report does not, however, seem to suggest much 
of a remedy for this misleading position. The situation of 
trustee for debenture-holders is referred to in the thirty-ninth 
edition of Gore Browne’s Handbook on “ Joint Stock 
Companies,’’ which states that the effect of a trust deed for 
securing debentures is to vest in the trustees the property 
mortgaged and at the same time provide persons who can act 
upon an emergency and take steps on behalf of all the 
debenture-holders without delay, but goes on to say: “ It 
is not found in practice, however, that such trustees are ready 
to take much responsibility upon themselves although they 
usually stipulate for a considerable remuneration.” 

The situation is not quite the same in the case of debenture 
stock. In that case the stockholders do not generally have 
any direct contact with the company, as the contract is 
between the company and the trustees and not, as in the case 
of debentures, with the debenture-holders. The trustees are 
therefore the proper persons to enforce the contract and, 
consequently, they provide a kind of channel through which 
the stockholders can get at the company. Even in this case, 
however, the difference is more formal than real, for if the 
trustees cannot or will not proceed to enforce these remedies 
the stockholders can, on the principle laid down by Cotton, 
L.J., in Gandy v. Gandy, 30 Ch. D. 57. He points out that 
in the ordinary case a person who is not a party to a con- 
tract cannot sue on it, but he says that an exception exists for 


“if the contract although in form it is with A is intended 
to secure a benefit to B so that B is entitled to say he has a 
beneficial right as cestui gue trust under that contract then 
B would in a court of equity be allowed to insist upon and 
enforce the contract.”’ 

The report nowhere refers to trustees of debenture stock, 
but I think that discussion relating to trustees for debenture- 
holders would apply with equal force to trustees of debenture 
stock. As I say, the committee did not make any attempt 
to increase the duties of trustees, but confined itself to consider- 
ing what qualifications are desirable and to what extent 
they should be free from liability for negligence. 

The report does not adopt the suggestion of some of the 
witnesses that in future only corporate trustees and not 
individual trustees should be allowed. It then goes on to 
consider the position of trustees who have interests liable to 
conflict with those of the debenture-holders, and it refers to 
the judgment of Maugham, J., in Re Dorman Long & Co. 
[1934] 1 Ch., at p. 670. That was a case in which debenture 
stockholders, as part of an extremely elaborate scheme, 
were being asked to relinquish some of their rights, and the 
circular to them from the company stated that the scheme 
had been referred to the trustees for the stockholders who, 
after making careful investigation, recommended the proposal 
for the approval of the stockholders, but it did not tell them 
or remind them that the trustees were a bank which was 
owed a million and a half by the company, only part of it 
secured. 

Similar conflicts of interest may arise where the trustees are 
also directors of the company or when there are two series of 
debentures, one ranking in front of the other and the trustees 
of each series are the same, but the committee states that 
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there is no reason to think that banks have knowingly abused 
their position as trustees for debenture-holders. 

The report finally says on this question that it would be 
impracticable to say that trustees could never be appointed 
where there was any conflict of interest, or to exclude from 
the operation of this rule those cases where the conflict was 
only formal, for example, where a bank trustee for debenture- 
holders had as an executor a small holding of shares in the 
company, and it therefore makes no recommendation on this 
point but confines itself to expressing the hope that people 
who become trustees for debenture-holders will not get into 
p sitions where there is a serious conflict of interest. 

The only positive recommendations of the report relating 
to trustees is that provisions similar to s. 152 of the Companies 
Act should be applied to trustees, that is to say, that in the 
case of any trustees appointed after the new Act the usual 
clause in trust deeds absolving the trustee from liability for 
anything but his own wilful default should be void, but that 
provisions enabling a trustee to act in accordance with a 
resolution passed by a three-quarters majority at a meeting 
of debenture-holders or to rely on opinions or evidence which 
otherwise he would not be entitled to rely on should be valid. 

The next passage of the report deals with receivers for 
debenture-holders and contains several recommendations 
which do not involve matters of principle, but nevertheless 
would, if adopted, improve the provisions relating to receivers. 
I will deal briefly with these various recommendations. 
Obviously sound, for example, is the suggestion that no 
undischarged bankrupt should be a receiver. 

It also points out that where a receiver is appointed under 
debentures contained in a floating charge, not only the 
debenture-holders but also the unsecured creditors and 
members are interested in the efficient conduct of the 
company’s affairs, and the suggestion is therefore made that 
the debenture-holders should receive a statement of affairs 
as at the date of the appointment of a receiver similar to the 
statement of affairs provided for by s. 181 of the Companies 
Act, a summary of receipts and payments at yearly intervals 
and a statement showing the position at the end of the 
receivership, and that all these documents should be lodged 
with the company or its liquidator and also delivered to the 
Registrar of Companies. Further, it suggests that a receiver 
appointed out of court should have the right to obtain the 
directions of the court on the conduct of the receivership, 
and also that a receiver, however appointed, shall be personally 
liable on all contracts unless the contract otherwise provides. 
Everybody, I think, will recognise that a power for a receiver 
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appointed out of court to apply to the court for directions 
would be invaluable. The absence of this power has frequently 
caused great difficulties in the past and there seems no reason, 
in principle, why a receiver appointed out of court should not 
apply just as a liquidator in a voluntary liquidation can 
under s. 252 of the Companies Act. 

The report makes some suggestions as to the machinery 
of the registers kept by a company and the annual return, 
which, I think, will generally be regarded as extremely 
sensible. I propose to discuss these machinery provisions 
this week and leave until a later date the vexed question of 
nominee shareholdings. The report sets out the existing 
provisions and suggests the following various simplifications : 

(1) That as on the formation of a company it has to 
make a return of allotments under s. 42, it should be 
sufficient for the first annual return to be made within 
twenty-eight days of the first general meeting of the 
company and that this meeting should in future be held 
within fifteen months of the incorporation of the company. 
In practice there are likely to be a considerable number of 
transactions in the shares of a company after the return of 
allotments have been filed, but if this is so and the company 
was incorporated during the latter part of the year, there is 
no reason to suppose that the position has become much 
more permanent by the time of the first annual return. 

(2) A complete return of members should be in future 
required every three years, with an obligation to file lists 
of changes in the years in between. 

(3) That the occupations of shareholders be omitted. 
This, it says, conveys no useful information, which is quite 
obviously so in the majority of cases. 

(4) That the annual return should no longer be kept at 
the registered office. 

The committee thought it a good idea that registers ol 
members should not necessarily be kept at the registered office 
and thought this practice should be made legal, as 1t also 
should in the case of registers of debenture-holders. It also 
thought that a company should be obliged to keep a register 
of debenture-holders and s. 73 should be amended to impose 
this obligation, and that the present right of debenture-holders 
to inspect this register should be extended to the public. 
Generally, the effect of the suggestions, if adopted, would be 
to simplify the work of keeping a register, to regularise certain 
practices that have grown up, and to make available a littl 
more information to the public than was available before 
without depriving them of any information that is of any 
value. 


A CONVEYANCER’S DIARY 


CONTRACT TO PURCHASE LEASEHOLDs : 


1 Am indebted to my learned friend the author of the 
“Landlord and Tenant Notebook ”’ for calling my attention 
to two cases which are, at first sight, in conflict. These cases 
concern the obligation of a purchaser of leascholds to complete 
the contract in the event of the vendor not having been able 
to secure the licence of his landlord to the assignment, where 
the lease contains the usual provision that the lessee shall not 
assign or sub-let without the consent of the lessor, such consent 
not to be unreasonably withheld in the case of a respectable 
and responsible assignee or sub-tenant. This covenant is, of 
course, not an absolute covenant against assignment or under- 
letting, but a conditional one only. By s. 19 of the Landlord 
and Tenant Act, 1927, it is provided that in all cases covenants 
against assignment or underletting without licence shall be 
subject to a proviso that such licence is not to be unreasonably 
withheld. This wording is slightly different from the wording 
in the common form of exoress covenant ; but there seems 
little practical importance in the change. 

White v. Hay (1895), 72 L.T. 281, was a vendor’s action for 
specific performance. The plaintiffs were the executors of one 
Dr. White. In 1882, Dr. White had taken a lease for twenty- 
one years of certain premisesat a rent of £130. This lease con- 
tained, among other things, a proviso against making alterations 


CONSENT TO ASSIGNMENT 

in the elevation or external appearance of the premises, 
and an express clause, in the form stated above, prohibiting 
assignment or sub-letting without licence. In 1894, the 
vendor and purchaser entered into an agreement for an 
underlease of the premises. Questions arose as to the suffi- 
ciency, for the purpose of the Statute of Frauds, of the 
memorandum of this agreement. We are not here concerned 
with those questions ; the agreement was held to be binding. 
The purchaser desired to make certain alterations in the 
premises, and this desire came to the notice of the freeholder. 
The freeholder declined to give any licence for the under- 
letting unless the purchaser would undertake to make no 
structural alterations to the premises. The court was satisfied, 
however, that the freeholder did not contest that the purchaser 
was a “respectable and responsible ’’ person. Upon the 
refusal of the licence, the defendant declined to complete, and 
the plaintiff sued for specific performance. Romer, J., held 
that the action must succeed, notwithstanding the absence of 
the licence. Having observed that the covenant against 
assignment was only a conditional covenant, and that the 
landlord was not entitled to refuse a licence for underletting 
to a respectable and responsible person, he proceeded as 
follows: “I have no hesitation in saying that, in fact, the 
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defendant here is a respectable and responsible tenant, and | 
am satisfied also that the landlord accepts this position .. . 
I am satisfied that the defendant here will get a good title, 
and that he will not, after he has taken the sub-lease, run any 
real risk of having his title impeached on the ground that there 
has been a breach of the covenant in the lease as to granting 
a sub-lease. If I had thought that there was any substantial 
chance of his having to run the risk of a lawsuit, or it was a 
doubtful question, I should not enforce specific performance 
against him, but, as I am satisfied that there is no substantial 
risk, I think this defence fails.”’ 

Re Marshall and Salt’s Contract {1900} 2 Ch. 202 was a 
somewhat similar case. There, the subject-matter of the sale 
was a leasehold public house. The lease contained a covenant 
against assignment or underletting without consent, and a 
proviso that “‘ such consent shall not be unreasonably withheld 
in the case of a respectable and responsible tenant.’’ The 
vendor, the lessee, made an open contract to sell this leasehold 
to the purchaser, a brewer. The vendor then applied to the 
Jandlord for his consent to the assignment, to which he replied 
as follows: “ I regret that I cannot comply with your request. 
I object to the lease being transferred to a brewery, being 
desirous of retaining it as a free house.’’ Later on, the landlord 
repeated the same objection. The purchaser was not willing 
to take an assignment without the lessor’s consent and declined 
to complete. On this, the summons was taken out. Byrne, J., 
stated that, “ there is much force in the argument that the 
objection originally alleged by the lessor—namely, that he 
wished to keep the house a free house—was unreasonable.” 
He went on to say that the root of the whole question was 
whether he was satisfied, on the mixed question of law and 
fact which might be raised by the lessor, if he should, after 
completion, bring an action of ejectment against the purchaser, 
that it was so certain that the lessor could not succeed as to 
make this objection one to which regard ought not to be had. 
On the whole, he felt that this test had not been passed and 
that therefore the purchaser was entitled to rescind the 
contract. 

These cases are not, on close examination, really parallel. 
In both the lessor was not entitled to withhold a licence 
unreasonably in the case of a respectable and responsible 
tenant. In both the tenant who offered himself was respectable 
and responsible. But the cases differ in that the lessor in 
White v. Hay offered no shadow of reason why the licence 
should be withheld. He merely sought to use the with- 
holding of a licence as a lever to compel the under-tenant to 
enter into a fresh obligation to him. In Re Marshall and 
Salt, on the other hand, the lessor advanced a reason which, 
though not really relevant to the question of assignment, was 
not patently absurd or unreasonable. It followed, that 
in White v. Hay the contract was ordered to be specifically 
performed, because there was not the least chance that the 
lessor could later get an action of ejectment on its feet. In 
Re Marshall and Salt the lessor might very well have lost the 
action of ejectment, but an action could have been brought 
and argued right through to judgment. It may be said that 
in applying such a criterion the court is really adjudicating 
upon rights of an absent party, namely, the lessor. That, 
however, is not unusual in specific performance actions. 
Thus the court is often faced with the question whether a 
title shall be forced on a purchaser where restrictive covenants 
appear in the abstract, but where there is good reason to 
think that the restrictive covenants are unenforceable. In 
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Millbourn v. Lyons {1914} 1 Ch. 34 and [1914] 2 Ch. 231, this 
situation arose. The vendor was able to satisfy the Chancery 
Division and the Court of Appeal that the covenant was one 
which no one could ever have enforced against assignees 
of the covenantor owing to the fact that the covenantee 
had no land at the date when the covenant was created. 
It was held that the contract for sale could be specifically 
enforced. On the other hand, in Andrew v. Aitken, 22 Ch. D. 
218, the court held that the covenants in question might 
at least be the subject-matter of an arguable action. Fry, J., 
said that if the purchaser was forced to complete he “ might 
be harassed in an action relying on Spencer's Case ; he might 
be harassed with an action relying on Cooke v. Chilcott, 
which although undoubtedly more or less infringed upon 
by the recent decision of the Court of Appeal, has not been 
expressly overruled by them.’’ Likewise there have been 
cases where the court has forced upon a purchaser a title 
dependent upon the Statutes of Limitation. In these cases 
the court has insisted upon it being shown that a particular 
flaw in the title is cured by the passing of time; it has not 
allowed a vendor to succeed merely by showing possession 
for the statutory period or longer. As Farwell, J., said in 
In re Nisbet and Potts’ Contract |1905| 1 Ch. 391, at p. 402, 
“the court in these cases adjudicated upon the existence of 
the suggested title ; it did not compel the purchaser to take 
a leap in the dark.’”’ That is, I think, the real test ; 
Farwell, J., meant, by his reference to a “leap in the dark,” 
the same thing as Fry, J., meant by his reference to the 
purchaser being ‘‘ harassed by an action.”” A purchaser 
cannot be compelled to purchase even a successful lawsuit ; 
the title will only be forced on him wken litigation by an 
outside person to impeach his title would be so obviously 
doomed to failure as to make it for practical purposes 
impossible to bring. With very great respect to the learned 
editor of the fourth edition of Willizms on “ Vendor and 
Purchaser,’ I have some doubts whether his statement on 
this subject, at p. 415, is sufficient. He says that in these 
cases “‘ it appears that the vendor cannot oblige the purchaser 
to perform the contract specifically by accepting an assign- 
ment without the lessor’s consent, for the lessor may have 
some good reason for refusing it, and would be at liberty to 
prove this in an action brought by himself to enforce his right 
of re-entry for breach of covenant. The title would therefore 
be too doubtful for a court of equity to force on an unwilling 
purchaser.”” The authority quoted for this proposition is 
Re Marshall and Salt. White v. Hay is not cited; indeed I 
cannot find it in the table of cases at all. I suggest that the 
lessor must have indicated the nature of the reason for his 
refusal, and it must not be patently absurd. At the same 
time I cordially agree with the cbservation, further up the 
same page in “‘ Williams,’”’ that it is advisable always to 
mention in the contract for sale that the covenant against 
assignment exists and to provide expressly for rescission if 
the consent is not forthcoming, rescission to be on terms 
that the vendor returns the deposit but does not pay the 
purchaser’s costs of investigating the title. (The learned 
editor further makes the useful point that in cases of this sort 
the vendor should always stipulzte that it shall not be his 
obligation to prove the devolution of the title to the freehold 
so as to show that the right person grants the licence to 
assign.) On an open contract, hewever, I think the question 
is whether any refusal which occurs is or is not wholly 
unreasonable. 
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sir ATHOLL MacGREGOR 
Sir Atholl MacGregor, Chief Justice of Hong Kong since 1934, 
died on 30th October last at Port Sudan, on his way to England, 
after three and a quarter years in the Stanley internment camp, 
Hong Kong. He was sixty-two years of age, and was called by 
Lincoln’s Inn in 1908. 


Mr. G. BAIRSTOW 
Mr. George Bairstow, solicitor, of Messrs. George Bairstow and 
Rhodes, solicitors, of Halifax, died on Monday, 5th November, 
aged fifty-five. He was admitted in 1922. 


Mr. A. P. COLLETT 
Mr. Algernon Percy Collett, solictor, of Messrs. Wansbroughs, 
Robinson, Tayler & Taylor, solicitors, of Bristol, died recently, 
aged sixty-four. He was admitted in 1927. 


Mr. G. HEARSE 
Mr. George Hearse, solicitor, of Newcastle-on-Tyne, died 
recently, aged forty-seven. He was admitted in 1921. 
Mr. F. G. JACKSON 
Mr. Frederick George Jackson, solicitor, of Leeds, died recently, 
aged seventy. He was admitted in 189s. 
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LANDLORD AND TENANT NOTEBOOK 


PREMIUM 


lr so happens that Samuel v. Salmon & Gluckstein, Lid., 
was reported in our “ Notes of Cases,” on 10th November 
(89 SoL. J. 508), just before this ‘‘ Notebook ”’ discussed the 
question of “ Services as Rent ”’ (89 Sot. J. 518). The article 
referred to dealt with rent which was not money ; the decision 
referred to dealt with money which was alleged not to be rent. 
Some of the points made by Uthwatt, J., in his judgment are 
of general interest, though the case concerned the incidence 
of liability for war damage contributions only. 

The plaintifi had granted the defendants a twenty-two-year 
lease in 1931, and by its terms the tenants were to pay a 
premium “at the rate of £6000 a year, payable on the 25th 
December,”’ and an annual rent of £600 payable quarterly. 
There was a proviso for re-entry which did not cover payments 
of the “‘ premium.”’ It seems safe to assume that the parties 
were not thinking of war damage contributions, and presum- 
ably the intention was that default in the payment of the 
£000 “ premium ’ should not expose the lessees to forfeiture. 
How the stamp luty was assessed does not appear. At afl 
events, when the question of apportioning war damage 
contributions had to be gone into, it became necessary to 
decide “* the proportion which the rent reserved for the period 
in which the relevaat date fell bore to the contributory value ” 
of the land (War Dimage Act, 1943, s. 50 (3)), and difference 
of opinion on whetler that rent reserved was £600 or £1,200 
led to the action. 

Deciding that it was £1,200, Uthwatt, J., reasoned as 
follows : (1) Rent wa: the same as “ rent service ’’ and meant 
“an annual return nade by the tenant ... in labour, 
money, or provisions it retribution for the land that passes ” 
(Gilbert on Rents, p. )). (2) The so-called premium was 
payable periodically atd there was no prior quantification 
of a capital sum. (3) the transaction did nothing to relate 
the “‘ preaium’”’ to anrthing but the right to occupy the 
land. The name did no alter the situation and it followed, 
his lordship held, that the premiums were in law part of the 
rent, and for the purpose; of the enactment part of the rent 
reserved. 

On the first of these projositions the comment that suggests 
itself is that rent is, afte all, something that is reserved 
—the subsection bears thisout—and Gilbert is discussing the 
reservation of rent. So tha if the reddendum did not mention 
the £600 payable each Chistmas, it cannot have been rent 
which, in the words of ©ke, must issue out of the lands 
demised. One is, accorditgly, inclined at least to wonder 
what would have happend if the lessors had sought to 
distrain for the “‘ premium” For it is this remedy which 
so forcibly brings home to w the difference between rent and 
other payments, the undrlying principle being that the 
tenant has failed to hand wer the part of the profits of the 
land reserved by the landlort and he is consequently permitted 
to enter and seize chattels rpresenting the value of that part. 

The second proposition & more difficult to criticise, and 
some support can be found br it in the decision in a remotely 
analogous case which aros: out of the increase in licence 
duties on public-houses bought about by the Finance 
(1909-10) Act, 1910, and the subsequent decision of the 
Legislature to apportion theburden, in certain cases, between 
landlords and tenants of licnsed premises. To this end the 
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Finance Act, 1912, s. 2, enacted that in those cases tenants 
should be entitled to recover from their landlords amounts 
proportionate to either increased rent or ‘‘ premium payable 
in respect of the premises being let as licensed premises,” 
and in King v. Cadogan (Earl) {1915} 3 K.B. 485 (C.A.), 
one such tenant unsuccessfully tried to establish that money 
which he had expended on rebuilding the! premises as 
consideration for a new lease fell within the meaning of 
“premium.” Though the authority did not yield as much 
in the way of definition as one might desire—the tenant was, 
apart from anything else, in a difficult position when it came 
to asking for a liberal interpretation of ‘‘ payable in respect of ”’ 
—and Cozens-Hardy, M.R., went no _ further than: 
““ Premium ’ is a word of art’’; Warrington, L.J., did give 
us this: ‘‘‘ Premium,’ as I understand it, used as it is 
frequently in legal documents, means a cash payment made 
to the lessor, and representing, or supposed to represent, the 
capital value of the difference between the actual rent and the 
best rent that might otherwise be obtained... It is in 
fact the purchase-money which the tenant pays for the 
benefit which he gets under the lease.” 

This, at all events, shows how Uthwatt J.’s second proposi- 
tion leads towards the ultimate conclusion; in effect, the 
learned judge was deciding that what was called a premium 
was nothing of the kind. 

But by the same token, the third proposition is rather less 
defensible, for the payments were at least money paid by the 
tenant for the benefit which he got under the lease. 

I suggest, however, that the learned judge’s “‘ the name 
did not alter the situation,’’ indicates the true ratio decidendi 
in this case, which is but one of many illustrating the rule 
that the substance of an agreement and not its form or 
phraseology is to be the determining factor. And if I may 
now attempt, as it were, to slay the giant (such as he was) 
raised in my criticism of the first proposition, there are a 
number of authorities, old and recent, which show that there 
can be a reservation without words of reservation such as 
the “yielding and paying,’ by which “ reddendum”’ is 
usually translated. Gilbert himself, in passages later than 
that cited by Uthwatt, J., says as much: “ Any expressions 
showing the intention of the parties that a rent shall be 
payable will be a sufficient reservation’? (see pp. 30, 33). 
Landlords can, of course, distrain for rent however reserved. 
Reference can be made to such ancient decisions as Harrington 
v. Wise (1596), Cro. Eliz. 486 (“shall pay to the said... 
“%nnually ’’), and the judgment in Drake v. Munday (1631), 
Cro. Car. 207 (“if a person covenants, grants and agree, 
that another shall have and enjoy such a house for a certain 
time, and the other agrees to pay a sum annually, it amounts 
to a lease with a reservation of rent ’’) as well as to Doe d. 
Rains v. Kneller (1829), 4 L. & P. 3, so while the learned 
judge hinted that the result might have been different if 
the lease had provided for payment of a premium of 
£13,200 by equal annual instalments, there is ample 
support for the view that this was a lease at £1,200 
a year payable by quarterly payments of £750 on 25th 
December and £150 on each of the other usual quarter days, 
the usual remedy of forfeiture being excluded as regards £600 
of the Christmas rent. 


TO-DAY AND YESTERDAY 


November 19.-—On the 19h November, 1771, there came on 
before the Barons of the Exclequer in Westminster Hall a cause 
between Sir James Lowtherand the Duke of Portland, the 
dispute arising out of a grat to Sir James of the forest of 
Inglewood. ‘ Their lordships:ame into court about nine o’clock 
and after waiting near an hourfor Baron Adams, the Chief Baron 
received a letter from his lordship informing him of the 
impossibility of his attending she court that day on account of 
the death of Lady Adams.”’ “he court then proceeded to hear 
the case and Sir James was no-suited. 


November 20.—— James Stewart, who was admitted to the Scots 
bar on the 20th November, 1661, had a most peculiar career. 
When his tather, an Edinburgh banker and former Lord Provost, 
was charged with having embezzled money while Receiver-General 
for the army in Scotland, he did his best for him, and on that 
account lost almost all his practice. <A political pamphlet, 
entitled: ‘‘ Jus Populi Vindicatum,”’ brought him into such 
trouble that he had to fly to Rouen where he lived as a merchant 
under the name of Graham. Some years later he returned to 
Scotland, but more trouble over another pamphlet sent him for 
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refuge to England under the name of Lawson this time. In 
London he opened a small office, where he gave legal advice at 
half fees, his clerk meeting the clients and transmitting their 
statements while he remained invisible. He went back to 
Scotland in 1679, but more political trouble caused him to make 
his escape to The Hague in 1081. He was involved in the Duke 
of Argyll’s rising in 1685, preparing his declaration of war. He 
was convicted and condemned to death in his absence, but on the 
Whig Revolution of 1688 he received a free pardon from the 
Prince of Orange. From 1692 till 1709 he was Lord Advocate, 
introducing many legal reforms. He died in 1715. 

November 21.—On the 2Ist November, 1684, the Middle 
Temple benchers ordered that “‘ whereas iron balconies are to 
be set up at the house charge out of the chamber of Mr. Ettricke ”’ 
over the Great Gate looking towards Fleet Street, power should 
be reserved to them “‘ upon any solemnities or when they see 
cause to resort through the said chambers to the said balconies 
and to use the same when and as they please.” 


November 22.—-On the 22nd November, 1601, the Inner 
lemple benchers ordered that “‘ the armour lately bought to the 
use of the House and for her Majesty’s service ’’ should “ be 
delivered unto the now Treasurer . and the same to lie in 
safety for a certain time in the chamber of Mr. Davey’s, the late 
Treasurer.” 

November 23.— On the 23rd November, 1771, 120 prisoners 
sentenced to transportation were conveyed on board a vessel 
bound for Virginia. Among them was Mr. John Eyre, who had 
been convicted at the Old Bailey of stealing several quires of 
writing paper from the Justice Room at the Guildhall. He 
possessed considerable property and had regularly attended 
there to listen to the cases. He was allowed to drive to the ship 
in a coach. 

November 24.—On the 24th November, 1574, the Gray’s Inn 
benchers ordered “‘ that noe Comens be kept of the house after the 
terme by reasone of the infeccon of the plaighe.”’ 

November 25.-—On the 25th November, 1577, the Gray’s Inn 
benchers ordered ‘‘ that a good & substanciall chist shalbe 
bought before the next terme to remayne in the pencion house 
with too locks for the keping of the bokes of account & pencion 
roles & the bokes of order taken in pencion.” 

Lapy ELEANOR SMITH 

It is sad that the late Lord Birkenhead’s brilliant daughter, 
Lady Eleanor Smith, should have died, like her father, before 
due time. His vivid personality still lives so clearly in memory 
that despite her own completely independent achievements, 
both as a writer and as a human being, who lived her life fully 
and enthusiastically, it is impossible to think of them apart. 
His relations with her illustrate the varied complexity of his 

“ a) 
COUNTY COURT LETTER 

Damage by Straying Cattle ® 
In Wood v. Hopley, at Leicester County Court, the claim was 
for 415 as damages for trespass. The plaintiff was a timber 
merchant, but he also had a plot of ground in Ulverscroft Lane, 
Leicester. His case was that the greenstuff growing in the 
garden was eaten by the cattle breaking out of the defendant’s 
field, through a fence, into the plaintiff’s plot. A neighbour’s 
evidence was that she drove the cattle out and they then entered 
the defendant’s field. The defendant’s case was that the 
trespassing cattle did not belong to him. His nearest land was 
a mile away. The cattle in the field, 300 yards from the 
plaintiff's garden, belonged to the defendant’s father. His 
Honour judge Field, K.C., gave judgment for the defendant, 
who did not ask for costs. 


The Quality of Manure 

IN Willramson v. Webber, at Kidderminster County Court, the 
claim was for the return of 417 and the counter-claim was for 
£17 10s. The plaintiff was a farmer, and his case was that on 
the 7th April, 1944, he bought 2 tons of best manure from the 
defendant, for which £17 was paid. <A warranty of the chemical 
analysis was supplied, but the report of the Worcestershire County 
Council analyst showed that the manure was not in accordance 
with the warranty. The defendant, in reply to a request for the 
return of the money, had suggested that the wrong manure had 
been sent. His Honour Judge Roope Reeve, K.C., gave 
judgment for the plaintiff on the claim and counter-claim, with 
costs. 
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character. ‘‘ Do you know why you’ve succeeded in getting a 
novel published ? ”’ he asked her, in a soft purring voice, when 
“Red Wagon,” had been accepted. ‘‘ Simply because you 
happen to be my daughter—for that and no other reason.” 
“That’s not true,’”’ she replied, for she had strenuously refused to 
rise to literary fame on that foundation. ‘‘ Perhaps,’ he went 
on, “‘ your father’s brain appears to you so inferior that the 
idea of asking him for assistance seems to you faintly ridiculous.” 
But in fact he was unashamedly proud of the achievement of his 
seventeen-year-old daughter. ‘‘ Talk about me!” he exclaimed 
on another occasion. ‘‘ Look at my daughter Eleanor’s book ! ” 
To her he said: ‘‘While I still think that you will have trouble 
in living up to this success, I must admit I’m proud of you.”’ 
And he slipped into her hand a magnificent brooch of rubies and 
diamonds, the rubies forming the body of a caravan and the 
diamonds the wheel spokes and the windows. 


HER FATHER’S DAUGHTER 

Eleanor was nine when the discovery of ‘* Levengro ”’ kindled 
in her an enthusiasm for gypsies and circuses which was never 
extinguished. Her knowledge of the gypsy way of life and her 
intimacy with it deepened throughout her lif. It was widely 
believed that her father’s paternal grandparerts were both pure 
gypsies, but she said: ‘‘ It has never been deinitely established 
that my great-grandmother was a gypsy, but my father always 
believed that he had some gypsy blood, and he was very proud 
of it. He had a passion for horses, liked dright colours, and 
would sleep in a tent in the garden when th: weather permitted 
rather than in the house. He also adorel travelling. These 
are tastes common to gypsies, it is true, bu‘ they are also shared 
by other peopie, so they do not really prove inything.”” Thinking 
of another aspect of him, she once said: ‘ My father was born 
out of the century to which, by charscter, he should have 
belonged, the late eighteenth century, I cin see him so clearly as 
a Regency buck.’”’ Her father represented one of the passionate 
loyalties of her life, and her autobiography, ‘ Life’s a Circus,” 
revealed him in all his impulsive spormaneity. There was her 
childhood memory of being bounced ty him on the Woolsack, 
to the disapproval of the attendants of the House of Lords. 
There was the tennis four he once oganised consisting of the 
King of Greece, Norman Brooks (ar ex-world champion), the 
gardener and himself. There was another recollection of a 
tennis match in a Middle Western twn in the States between 
Lord Birkenhead and his secretary :nd two college boys: The 
game went against him and in the mddle of it their hostess came 
rushing up to Lady Eleanor exclaimng: ‘‘ Lady Smith! Lady 
Smith! Is it etiquette for the E:rl to be beaten at tennis ? 
Because he is being—badly!”’ Lidy Eleanor Smith was only 
forty-three when she died, but qualiy, not length, is the measure 
of life and hers was full, rich, variec and enthusiastic. 


'  REVIZW 
Conscience makes Heroes. By GERALD ABRAHAMS. 1945. 
London: Eyre & Spottiswoode 8s. 6d. net. 


Who killed the county court jude by adulterating his insulin ? 
Was it the conscientious objector vho, his appeal to the tribunal 
over which the judge presided hwing been dismissed, hurled a 
heavy book at the judge’s heac narrowly missing him, and 
threatened : ‘‘ I’ll do for you, yousanctimonious old giabetic ’’ ? 
Or was it the barrister who defened him on a charge of murder, 
and whose lateness in achieving amoderate success in his career 
he attributed to the judge’s urfair attitude towards him in 
court ? Here is a mystery stoy, written, it would appear, 
especially for lawyers, but witk the general appeal that all 
mystery stories have. It has te added advantage over most 
mystery stories that the mysteryremains a mystery at the end, 
and it seems impossible to find ‘“‘who done it ”’ or even whether 
it was ‘“‘ done.’’ This effect was xrobably intended and to draw 
attention to it is not meant as a unfavourable criticism of the 
work, which is as brilliantly excuted as one has been led to 
expect from the author’s previas efforts. The style is good 
narrative, and the description of atmosphere is perfect, particularly 
the description of the Dragon fotel, in the Assize Town of 
Daneford, the ‘‘ rambling, renwated Tudor building which, 
with the Assize Courts, constitues the architectural beauty of 
the town,’ where Daneford’s “ guinea pig M.P... . held 
court with the miscellaneous band of ticket-of-leave men, 
souteneuys, and undischarged »ankrupts who constitute the 
normal following of any guineapig M.P.”’ Occasionally there 


is a not unpleasing hint of theenfant terrible about the stvle, 
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and also an alaming tendency, to coin words, such as “ law- 
abidingness,”’ “‘ facifistic ’’ and ‘‘ common-sensical.’”” The book 
is full of treasure for obviously the author’s knowledge of law 
and advocacy isconsiderable. Few solicitors will, however, 
agree with the dctum concerning themselves put, somewhat 
realistically, into he mouth of a struggling but not entirely 
unsuccessful barriser: ‘‘ They make their living, these people, 
by sucking the blod of me and my kind.” In view of this 
remark, the reviever considers this review to be particularly 
gracious, but on rdection concludes that this cannot represent 
the view of the autor, but is merely an example of his skilful 
characterisation. A all events solicitors will find this novel 
stimulating with sfficient professional interest mentally to 
provide a thoroughry adequate ‘‘ busman’s holiday.” 


BtOKS RECEIVED 


The Law Relating toLocal Elections. By Oscar F. Dowson 
and H. W. WiGcutwex, of the Inner Temple, Barristers-at-law. 
1945. pp. xxxi andwith Index) 237. London: Chas. Knight 
and Co., Ltd. 25s. pt. 

The Conveyancer and ’roperty Lawyer. Vol. 9 (New Series). 
Editors: DonaLtp CL. Cres, M.A., of Lincoln’s Inn, and 
HaAROLpD Porter, LL.)., of Gray’s Inn, Barristers-at-law. 1945. 
pp. (with Index) 33. London: Sweet & Maxwell, Ltd. 
32s. 6d. net. 

Company Law in a Nuttell. By J. A. BALFour, of the Middle 
Temple, Barrister-at-la. Third Edition. 1945. pp. viii and 
(with Index) 116. Lonon: Sweet & Maxwell, Ltd. 6s. net. 

Evidence in a Nutshell. By Davin Etias, Barrister-at-law. 
Fourth Edition. 1945. pp. viii and 75. London: Sweet and 
Maxwell, Ltd. 6s. net. 

Questions and Answers 0i1Roman Law. By J. A. Horny, B.A. 
1945. pp. iii and 115 London: Sweet & Maxwell, Ltd. 
6s. net. 

The Modern Law ManuaBSupplement. Dealing with the law 
from January to August|945. By N. P. SHANNON, of Gray’s 
Inn, Barrister-at-law. Polished for The Law Society. pp. xxiv 
and 131. London: Buerworth & Co. (Publishers), Ltd. ; 
Sweet & Maxwell, Ltd 7s. 6d. net. (Main work and 
supplement, 40s. net.) : 

Burke’s Loose-leaf War Leglation. Edited by HAROLD PArRRISH, 
Barrister-at-law. 1944-4 Volume. Part 10. London: 
Hamish Hamilton (Law Foks), Ltd. 

Youth’s Opportunity. Miniry of Education Pamphlet No. 3. 
1945. London: H.M. Staonery Office. 1s. net. 

Burke’s Encylopaedia of Wr Damage and Compensation. 
Edited by Harotp PaAnisu, Barrister-at-law. Part 20. 
London : Hamish Hamilta (Law Books), Ltd. 

Hill and Redman’s Landlot and Tenant. Fifth Supplement 
Cumulative to Ninth Editn. By Miss M. M. WE Ls, M.A. 
(Cantab.), of Gray’s Inn, Hrister-at-law. 1945. pp. xx and 
180. London: Butterwort & Co. (Publishers), Ltd. 12s. 6d. 
net. (Main work out of pat.) 


NITES 


Lord Merriman, the Presimt of the Probate, Divorce and 
Admiralty Division, said at Lds Assizes last week that people 
would very soon find that cas came on quicker in London than 
at assizes. The lists were shong very plainly that the saturation 
point of trials at assizes had len reached, if not passed. 

The Master of the Rolls, LotGreene, delivered the presidential 
address to the annual meetingf the British Records Association 
held recently in the Vintns’ Hall. He congratulated the 
association on its achievemes during the difficult war years. 
Most significant of these was tl list of archives which it prepared 
in 1940 for the use of the Rional Commissioners, and which 
is now the basis for the new Mional Register of Archives being 
compiled by the Historical Muscripts Commission. 

The Liberal Federation of /ales on Saturday last passed a 
resolution viewing with constnation a report that the Lord 
Chancellor had repeated, in a cfidential letter to lords lieutenant, 
the view that benches or majtrates should be formed of two 
representatives of each of the tjor parties, with an independent 
chairman. ‘ This federation,’he resolution proceeded, “ while 
recognising that no person shdd be disqualified from acting as 
a magistrate because of his fitical opinions, protests against 
any proposal which makes par affiliation, and not suitability, 
the main qualification for appadment to the bench.” 
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NOTES OF CASES 
CHANCERY DIVISION 


In ve Macadam; Dallow v. Codd 
Cohen, J. 17th October, 1945 
Will—Construction—Company formed to take over 
business—Trustees of will appointed to be directors 
liable to account for directorship fees. 

Adjourned summons. 

The testator, who died in 1922, gave his residuary estate 
after his wife’s death upon trust. for his son and daughter, the 
daughter’s share being settled on her and her issue. He directed 
his trustees to concur in forming a company to acquire the 
business which he was carrying on in partnership with his brother 
and he expressed the desire that his wife should be appointed a 
director of such company, and he directed that she should be 
entitled to receive all fees payable to her as a director notwith- 
standing that she was a trustee of his will. In 1924 B Ltd. was 
formed pursuant to an order of Astbury, J., which took over the 
testator’s business. The articles of association provided, by 
reg. 68, for the trustees of the testator’s will appointing two 
directors of the company, the testator’s widow being nominated 
as the first of such directors. In 1941, D, one of the plaintiffs, 
who had been a trustee of the testator’s will for some ten years, 
was appointed a director of the company, and in 1942, 1943 and 
1944 he received fees of £200 a year for so acting. In 1944 the 
testator’s widow died and M, the second plaintiff, was appointed 
to be a trustee of the will and a director of the company. This 
summons was taken out by the plaintiffs asking whether they 
were accountable to the testator’s estate for the sums received 
by them as remuneration in respect of the office of director of 
B Ltd. 

COHEN, J., said that his attention had been called to a number 
of cases. The general principle was stated by Lord Herschell in 
Bray v. Ford [1896] A.C. 44, at p. 51, as follows: “It is an 
inflexible rule of a court of equity that a person in a fiduciary 
position . . . is not, unless otherwise expressly provided, entitled 
to make a profit ; he is not allowed to put himself in a position 
where his interest and duty conflict.” The first case was In re 
Francis ; Barrett v. Fisher, 92 L.T. Rep. 77, where trustees 
holding shares were elected directors, and Kekewich, J., held 
that they were accountable for the remuneration which they 
received as directors. In ve Dover Coalfield Extension, Ltd. 
[1907] 2 Ch. 76, and In re Lewis, 103 L.T. 495, were distinguishable 
from the present case. The root of the matter really was, did 
the trustee acquire the position in respect of which he drew his 
remuneration by virtue of his position as trustee ? In the present 
case there could be no doubt that the only way in which the 
plaintiffs became directors was by exercise of the powers vested 
in the trustees of the testator’s will under reg. 68. Although the 
remuneration was remuneration for services*as director of the 
company, the opportunity to get that remuneration was gained 
as the result of the exercise of a discretion vested in the trustees. 
In these circumstances the court could not allow the trustees to 
make a profit. The liability to account for a profit could not be 
confined to the case where the profit was derived directly from the 
trust estate. 

CouNSEL: Havold Christie, K.C., and H. O. Danckhwerts ; 
J. Neville Gray, K.C., and G. E. Timins ; Michael Albery. 

Soricirtors: Guillaume & Sons ; Chas. T. Nicholls. 

[Reported by Miss B. A. Bickne i, Barrister-at-Law.] 


testator’s 
-Trustees 


In ve Bates; Jenks v. Bates 
Romer, J. 25th October, 1945 
Will—Construction—A nnutties bequeathed free of tax up to 5s. 6d. 
in the {—Whether annuitants entitled to retain all reliefs. 

Adjourned summons. 

The testator by his will dated 26th May, 1944, provided by 
cl. 6: ‘I give the following annuities clear of all death duties 
and income tax up to but not exceeding 5s. 6d. in the £ but 
not surtax namely : to my wife Ban annuity of £100 per annum 
during her life . . .”” and he gave two other annuities of lesser 
amounts. The testator died in July, 1944. This summons 
raised the question, first, whether each annuitant was entitled 
to retain for her own benefit any reliefs and allowances by way of 
repayment of income tax to which she was entitled, or whether 
she must account for them to the trustees of the testator’s will ; 
and, secondly, whether the reliefs included the amounts 
ascertained and recorded under s. 7 (1) of the Finance Act, 1941. 

Romer, J., said that the salient distinction between the 
present case and its predecessors was that the testator had 
qualified or limited the extent to which exoneration from the 
burden of tax was to be enjoyed by the three annuitants. If 
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that limitation had not been imposed, the annuitants would 
have had to account to the estate for a proper proportion of the 
reliefs and allowances: In ve Pettit [1922] 2 Ch. 765. In In re 
Williams [1945] Ch. 320, ante, p. 339, Uthwatt, J., said that the 
question of construction to be determined “is in substance 
whether the reference to income tax is a reference to the standard 
rate of income tax merely as an arithmetical factor in the calcula- 
tion of the gross amount of the annuity given by the will, or 
whether the provision as to income tax merely indemnifies the 
annuitant against that part of the annuitant’s income tax (other 
than surtax) which is properly referable to the annuity. If 
construed in the former sense the actual income tax ultimately 
suffered by the owner of the annuity does not enter into the 
picture. Tax at the standard rate is deducted from the gross 
amount resulting from the calculation and the annuitant receives 
£{x in cash, and the income tax referable to the gross amount has 
been paid for his account.’’ In his judgment there was no 
sufficient indication that the testator had in mind the former 
of the two conceptions. It was reasonably clear that the testator 
intended to do no more than extend a partial indemnity to the 
annuitants at the expense of his estate against income tax. There 
was nothing in the language of the gift to justify an inference 
that the testator in using the words “clear of income tax ”’ 
meant “‘ income tax at the current rate.’’ He was accordingly 
of opinion that the principle of In ve Pettit, supra, applied and the 
annuitants could not retain the whole of their reliefs and allow- 
ances (referable to the annuities). Any sums received from the 
Revenue by way of repayment of tax attributable to the annuities 
must go in relief of the burden in the same proportion as it 
was originally borne, with the result that at the existing standard 
rate of 10s., nine-twentieths would belong to the annuitants and 
eleven-twentieths must be repaid to the estate. With regard 
to the second question the reliefs included the amounts recorded 
under s. 7 (1) of the Finance Act, 1941. He agreed with the 
view expressed in Jn ve Tatham [1945] Ch. 34; 88 Sov. J. 407. 

CounsEL: L. M. Jopling; Wilfrid Hunt; W. F. Waite ; 
C. R. D. Richmount ; Victor Coen. 

SoLicitors : Theodore Goddard & Co. for all parties. 

{Reported by Miss B. A, BickNne Lt, Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Joyce 
Viscount Caldecote, C.J., Humphreys and Lynskey, JJ. 
7th November, 1945 
Criminal law—High treason—Adhering to the King’s enemies— 

Adherence by alien without the vealm—Treason Act, 1351 

(25 Edw. 3, stat. 5, c. 2). 

Appeal from conviction. 

The appellant, William Joyce, born in the United States in 
1906, was a natural born American citizen. In 1909 he was 
brought to Ireland, where he stayed until about 1921, when he 
came to England. He stayed in England until 1939, having 
been brought up, educated and settled within the King’s 
Dominions. On the 4th July, 1933, he applied for a British 
passport, describing himself as a British subject by birth. He 
was granted the passport, as a British subject by birth, for a 
period of five years. Onthe 24th September, 1938, he successfully 
applied for a renewal of that passport for a further period of one 
year, again as a British subject by birth. On the 24th August, 
1939, he made a further similar and successful application for 
the further renewal for one year of that passport, the renewed 
passport being made out to expire on the Ist July, 1940. On 
his arrest a document was found in his possession showing that 
he had been engaged by the German Radio Company of Berlin- 
Charlottenburg as from the 18th September, 1939, as an announcer 
of English news. Of his indictment for high treason the first 
two counts were not proceeded with because they alleged that he 
was a British subject. The third count charged that, while 
the appellant was a person owing allegiance to the Crown, he 
was guilty of high treason by adhering to the King’s enemies 
elsewhere than in the King’s realm between the 18th September, 
1939, and the 2nd July, 1940, by broadcasting to the King’s 
subjects propaganda on behalf of the said enemies, contrary to 
the Treason Act, 1351. He was convicted and sentenced to 
death, and now appealed. (Cur. adv. vult.) 

Lorp CALpEcoTE, C.J., reading the judgment of the court, 
said that on the facts it was clear that the appellant, at least 
up to the 24th August, 1939, owed allegiance to the Crown as 
an alien “‘ resident,’’ whatever that word might mean in this 
country, who was here under the protection of the Crown. To 
decide the question whether a person, not being a British subject, 
was guilty of treason committed beyond the realm the court 
was bound to have regard to the evidence both as to his being 
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resident in the King’s Dominions and as t his being at the 
material time under the protection of the -cown. No doubt 
such a person might by his acts be shown 0 have withdrawn 
himself from that protection and to have cased to be resident 
in England, with the result that the duty d allegiance was no 
longer owed by him; each case must bedecided on its own 
facts. The court had no intention of laing down the law 
applicable to every case of treason beyondthe realm alleged to 
have been committed by an alien. The question here was 
whether anything had happened betwea the 24th August 
and the 18th September, 1939, to divestthe appellant of the 
duty of allegiance which he unquestionaty owed at the earlier 
of those dates. The one and only fact raed on by his counsel 
was that he left England at some date tfter the 24th August 
and travelled to Germany, the argumen being that the act of 
leaving England, whatever the circurstances, rendered him 
incapable of committing the offence chzged, since his physical 
presence in the King’s Dominions was essntial to the commission 
by him, he being an alien, of the crime ¢ high treason. If that 
argument, which the court could noticcept, were sound, no 
alien could ever be guilty of that for: of high treason which 
consisted of adhering to the King’s enmies without the realm. 
It appeared to be based to a great exent on what Sir William 
Blackstone had said in his Commentars (Book I, ch. 10, p. 369). 
His lordship referred to Sir Michael “oster’s ‘‘ Crown Cases,’’ 
at p. 185, where the law was given asaid down by a resolution 
of His Majesty’s judges in 1707; to Hwkins’ Pleas of the Crown, 
and East’s Pleas of the Crown, and sal that the law as so stated 
had stood unchallenged for nearly ‘50 years, and the court 
could not now hold that they wereot bound by it. It still 
remained, however, for the Crown t show that, on the proved 
facts, the appellant did owe the dutyf allegiance to His Majesty. 
If there had been no other evidencehan the proved fact of his 
departure from England after the 2-h August, 1939, the Crown 
might have been in a great difficty. But the facts relating 
to the application for, and the ginting and renewal of, the 
passport made it clear that, as a latter of law, the appellant 
was still owing allegiance to the Crvn when he began to adhere 
to the King’s enemies by broadcastw, as alleged in the indictment 
and found by the jury. This case auld not be treated as precisely 
the same as that of a foreigner wo had once in his life paid a 
visit to this country of a few hoursluration. Blackstone seemed 
to require “‘ residence.’’ Foster poke of a person “ settled” 
here. On the very eve of war ‘e appellant had taken every 
step in his power to safeguard hisight of re-entry into England, 
and meanwhile to insure his trement in any foreign country 
as a British citizen. A British psport was a document of high 
public importance, and the posseion of such a document clearly 
entitled the holder to return tahe country which had issued 
the passport. It was therefore pinly a protection in every sense 
of that word to the holder whilae was absent from the King’s 
realm. Counsel’s next point as that, assuming that the 
appellant was proved to have bm a person owing allegiance to 
the King at a time when he diadhere to the King’s enemies 
in the realm of Germany, nevereless he could not be tried for 
that offence by any court in Enand. But, on the footing that 
an alien might commit, and th: the appellant had committed, 
the crime charged in the indictent, the court found it difficult 
to understand why he could nobe tried for that crime. True, 
the statute of 1351 creating theffence did not refer in terms to 
the trial anywhere of a persoioffending against the statute, 
and the point was one which ‘oubled, as the books showed, 
the minds of lawyers in many ises and for many years. His 
lordship referred to the statuté5 Henry 8,c. 2: quoted with 
approval the judgment of Darlg, J., in R. v. Casement [1917) 
1 K.B. 98, and said that the ourt could find no justification 
for holding that because the apllant was not a British subject, 
therefore, although he could mmit the crime alleged in the 
indictment, no court had poweto try him because he was an 
alien. As for the argument th there was no evidence that the 
renewal of the appellant’s passpt afforded him or was capable of 
affording him any protection, «that he ever availed himself or 
had any intention of availing hself of any such protection, the 
document spoke for itself, and tlpassport was capable of affording 
him protection none the less bease obtained by a misrepresenta- 
tion. It was quite immaterialyhether Joyce availed himself of 
that protection or not, as he h: sought it and it was available 
for his use. The appeal wasismissed. 

CounsEL: Slade, K.C., Clis Bennett, K.C., and Burge ; 
The Attorney-General (Sir Hart’ Shawcross, K.C.), L. A. Byrne, 
and Gerald Howard. 

Soxicitors : Ludlow & Co. Director of Public Prosecutions. 

[Reported by R. C. Carty, Esq., Barrister-at-Law.] 
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PARIAMENTARY NEWS 
HOUSE OF LORDS 


BRITISH SETTLEMErs Brit [H.C.]. 
Reported withoutmendment. 
ExpPIRING Laws Cotinuance Bit [H.C.] 
Reported without mendment. {15th November. 
STATUTORY ORDERSSPECIAL PROCEDURE) BIL [H.C.]. 
Read First Time. {15th November, 
SUPPLIES AND SERVES (TRANSITIONAL Powers) BILL [H.C.]. 
In Committee. [15th November. 


HOUSE OF COMMONS 
AGRICULTURE (ARTIFYAL INSEMINATION) BiLt [H.C.]. 

Read Second Time. [14th November. 
BUILDING MATERIALS np HousinG BILL [H.C.]. 

To make financial pwision for the purpose of facilitating the 
production, equipment repair, alteration and acquisition of 
houses and other buildgs, and to make provision for limiting 
the price for which cenin houses may be sold and the rent 
at which certain houses ay be let. 

Read First Time. 

CoLNE VALLEY WATER3ILL [H.L.]. 

Read Third Time. 

ELECTIONS AND JURORS3ILL [H.C.]. 

To amend the law reting to electoral registration and to 
voting at parliamentaryind local government elections; to 
make provision with respt to jurors books ; to amend the law 
relating to returning offics for Scottish constituencies ; and to 
provide for matters connted with the purposes aforesaid. 

Read First Time. {14th November. 
FURNISHED Houses (REN ControL) Bitv [H.C.]. 

Read Second Time. [13th November. 
INSHORE FISHING INDUSTR BILL [H.C.]. 

Read Third Time. [16th November. 
LocaL GOVERNMENT (FIN«r1AL Provisions) Birt [H.C.]. 

To provide for the paymt out of the Exchequer in respect 
of three years of grants wards local government expenses 
supplementary to the Genel Exchequer Contribution, for the 
making in certain conting¢ies of contributions by county 
councils towards such gras, and for purposes connected 
therewith. . 

Read First Time. {15th November. 
LocaL GOVERNMENT (FINANAL PROVISIONS) (SCOTLAND) BILL 

. Pe. 

To provide for the paymt out of moneys provided by 
Parliament towards local gornment expenses in Scotland of 
a further sum in addition to tlGeneral Exchequer Contribution 
payable under s. 53 of the kal Government (Scotland) Act, 
1929, in respect of each of threyears and for the apportionment 
of such sum among the count and large burghs of Scotland. 

Read First Time. [15th November. 
Mip SOUTHERN UTILiTy BILl.L.). 

Read Third Time. [15th November. 
MINISTRY OF HEALTH PROVISNAL ORDER (DONCASTER) BILL 

(H.L.]. 

Read Second Time. {14th November. 

MINISTRY OF HEALTH PROVONAL ORDER (WESTON-SUPER- 
Mare) Bit [H.L.]. 

Read Second Time. 

NortH DEVON WATER BOoARBr Lt [H.C.}. 

Read Third Time. 

PoLicE (OVERSEAS SERVICE) Ev [H.L.]. 

Read Third Time. 

PusLic HEALTH (SCOTLAND) Ev [H.L.}. 

Read Second Time. [13th November. 
War DaMaAGE (VALUATION AEALS) Britt [H.L.). 

Read Third Time. [16th November. 
WoRKMEN’S COMPENSATION (EuMocoNIOsIsS) BILL [H.C.}. 

To make provision for disregiing, for the purposes of certain 
time limits in schemes madender s. 47 of the Workmen’s 
Compensation Act, 1925, pods of war service or war 
employment. 

Read First Time. [14th November. 


QUESTIONS 7 MINISTERS 
LEASEHOLUROPERTIES 

Mr. Watkins asked the Ajrney-General what action he 

proposes to take to prevent idlords doubling and trebling 

the ground rent of leasehold pterties whose leases are due to 
expire soon. 

The ATTORNEY-GENERAL: ‘| committee which, under the 

chairmanship of Lord Ridley, :ently examined the question 


[15th November. 


[14th November. 


[15th November. 


[14th November. 
[13th November. 


[16th November. 
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of rent control generally made no recommendation for the 
control of ground rent, provided it is not of such an amount as 
to come within the controls provided by the Rent Restriction 
Acts. The Government recognises the fact that the value of 
property may have increased since the ground rents on leases 
now falling in were fixed, and does not intend, in default of 
evidence of abuse, to impose restrictions other than those now 
in force. [15th November. 
WaR CRIMES TRIALS 

Mr. SKINNARD asked the Attorney-General whether he will 
publish the names of counsel instructed on behalf of His Majesty’s 
Government, to prosecute the German war criminals at the 
Nuremberg trials; by whom their fees are paid; and the 
estimated amount of such fees. 

The SoLiciroR-GENERAL (Major Sir Frank Soskice) : My hon. 
and learned friend, the Attorney-General, will be present at the 
trial from time to time as Chief Prosecutor. His Deputy, the 
right hon. member for West Derby (Mr. Charles White), Mr. G. D. 
Roberts, Lieut.-Colonel Mervyn Griffith-Jones, Colonel H. J. 
Phillimore and the hon. and gallant member for Plaistow (Major 
Elwyn Jones) have been instructed and will be present throughout 
the trial. The fees in the first instance will have to be paid by 
His Majesty’s Government. The hon. member will, however, 
be aware of the provisions of Article 30 of the Charter of the 
International Military Tribunal, which reads as follows: ‘‘ The 
expenses of the Tribunal and of the trials shall be charged by 
the Signatories against the funds allotted for the maintenance 
of the Control Council for Germany.” It will, however, have to 
be a matter for discussion with the other signatory governments 
how the provisions of that article are to be applied in relation 
to counsel’s fees. The brief fees are expected to amount to 
about 3,250 guineas, but it is impossible to estimate the total 
cost until it is known how long the trial will last. As I have 
stated the Attorney-General will only be present from time to 
time, and the amount of his brief fee is still under consideration. 

[14th November. 
MEMBERS OF PARLIAMENT AS JUSTICES OF THE PEACE 

Mr. KEELING asked the Attorney-General whether he has 
now considered the evidence sent to him that some Members of 
Parliament sit as magistrates in their own constituences ; and 
whether it is proposed to discourage them from so doing. 

The SoLiciroR-GENERAL: There is no legal disqualification for 
a Member of Parliament who is already a magistrate to act as 
a Justice of the Peace in his own area, and my noble friend leaves 
it to individual discretion to decide whether an M.P. should 
exercise judicial functions during the period of his Parliamentary 
representation. At the same time the Lord Chancellor is disposed 
to think that an M.P. who devotes himself to serving his con- 
stituents in Parliament may feel that this cannot be well combined 
with the exercise of judicial functions by him in his constituency, 
and he would not regard a member as neglecting his magisterial 
duties if he felt that it was, on the whole, better for him, while 
he is a member, not to sit on the Bench. [14th November. 





WAR DAMAGE VALUE PAYMENTS 

The War Damage Commission has issued to the great majority 
of owners of property classified as total loss a form Val. 5, giving 
its provisional estimate of the value of the property before and 
after damage, the difference representing the amount of the value 
payment. 

The object of giving provisional estimates was to afford 
claimants the opportunity of expressing agreement with the 
Commission’s figures, or, if they disagreed, of giving their reasons 
for doing so, and of negotiating with the district valuer for an 
adjustment instead of having to incur the trouble and expense of 
a formal appeal to a referee. Fewer than half the recipients of 
the form have so far given any answer one way or the other. 
While the time for making value payments has not yet been 
decided, the Commission points out that continued neglect to 
reply may have serious reactions on the interests of claimants. 

District valuers will, in due course, have many other urgent 
demands on their services, and arrangements have been made 
between the Valuation Office and the Commission, whereby the 
work of dealing with objections to Val. 5 assessments may be 
carried out with all possible saving of time and labour. This 
necessitates the planning of the work, and the consideration of 
arguments, on a geographical basis, immediately the number of 
submissions from a given area renders such an arrangement 
practicable on an economic scale. Reminders are now to be 
issued to owners in districts where it is proposed to make a start 
with the work, and the Commission invites owners, or their 
professional advisers, to act immediately on the receipt of such a 
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reminder and return the form. By so doing, they will avoid the 
possibility of their cases having to wait for a later opportunity 
for discussions in the area, with the risk of consequent delay in 
the making of final payments by the Commission. 

There is evidence of a fear on the part of some claimants that by 
reaching a settlement now they may lose a possible right to any 
increased payment, or any alteration in the kind of payment if 
any should be decided upon at a future date. The chairman of 
the War Damage Commission has given a public assurance that 
this will not be the case. 


RULES AND ORDERS 


1945, No. 1397/L.20 
SOLICITOR, ENGLAND 


REGULATIONS, DATED OCTOBER 30, 1945, MADE BY THE MINISTER OF 
EDUCATION UNDER SECTION 28 OF THE SOLiciToRS AcT, 1932 
(22 & 23 Gro. 5. c. 37), AS AMENDED BY SECTION 6 OF THE 
Soricitors Act, 1936 (26 Gro. 5 & 1 Enpw. 8. c. 35), witH 
REFERENCE TO EXAMINATIONS EXEMPTING PERSONS PROPOSING 
TO BECOME SOLICITORS FROM THE PRELIMINARY EXAMINATION 
UNDER THE Sovic'tors Act, 1932. 

1. Subject to the provisions of Section 6 (3) of the Solicitors Act, 
1936, and these Regulations, the Forces Preliminary Examination shall, 
in addition to the examinations prescribed by the Regulations dated 
the 25th May, 1940,* be an examination the passing of which exempts 
from the Preliminary Examination under the Solicitors Act, 1932. 

2. A person shall not be exempted by reason that he has passed the 
Forces Preliminary Examination unless he has reached a pass standard -- 

(a) in the following groups of subjects in Part I 
(i) English ; 
(ii) Mathematics or Latin ; and 
(iii) General knowledge ; and 
(b) in any two of the following groups of subjects in Part II— 
(i) Natural Sciences or (where the candidate has reached a pass 
standard in Mathematics in Part I) Latin ; 
(ii) French or German ; 
(iii) History or Geography ; 
(iv) Social studies. 
3. These Regulations shall come into force on the date thereof. 
Iconcur. Jowitt, C. 
Iconcur. Caldecote, C.J. 
I concur. Greene, M.R. 
Given under the Official Seal of the Minister of Education this 
thirtieth day of October, 1945. 
(L.S.) Ir. S. Wood, 
Deputy Secretary to the Ministry of Education. 


* S.R. & O. 1940 (No. 827) I, p. 976. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 
Finance. Direction, Nov. 9, given by the Treasury 
under Proviso (a) to Reg. 3c (2a) of the Defence 
(Finance) Regulations, 1939, relating to residents 
in Norway. 
Finance. Regulation of Payments (Czechoslovakia) 
Order. Nov. 2. 
Finance. Regulation of Payments (Consolidation) 
(No. 2) Order. Nov. 8. 
International Labour Force (Registration Orders) 
(Revocation) Order. Oct. 31. 
Northern Ireland. Ministries of Northern Ireland 
(Transfer of Functions) Order. Nov. 2. 
No. 1397/L.20. Solicitor, England, Regulations, Oct. 30, supra. 
No. 1357. Trading with the Enemy. (Authorisation) (Czecho- 
slovakia) Order. Nov. 5. 
Trading with the Enemy (Custodian) (Amendment) 
(Czechoslovakia) Order. Nov. 5. 
Trading with the Enemy (Custodian) (Amendment) 
(No. 2) Order. Nov. 10. 
Trading with the Enemy (Enemy Territory Cessation) 
(Norway) Order. Nov. 8. 
Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Czechoslovakia) Order. Nov. 5. 
Wireless Receivers (Ships) Order, 1945 (Revoca- 
tion) Order. Nov. 1. 


STATIONERY OFFICE 
List of Statutory Rules and Orders issued during October, 1945. 


{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd. 88/90, Chancery Lane, London, W.C.2] 


E.P. 1416. 


E.P. 1384. 
E.P. 1415. 
E.P. 1398. 


No. 1423. 


No. 1359. 


E.P. 1414. 


E.P. 1411. 


No. 1358. 


E.P. 1390. 


THE SOLICITORS’ 


JOURNAL Nvember 24, 1945 


NOTES AND NEVS 


Honours and Appointmers 

The Secretary of State for Foreign Atirs has appointed 
Mr. Witx1AM Eric BEcKETT to be legal aciser to the Foreign 
Office, in succession to the late Sir Herbert Villiam Malkin, K.C. 
Mr. GERALD GRAY FITZMAURICE has be) appointed second 
legal adviser, in succession to Mr. Becke. Mr. Beckett was 
called by the Inner Temple in 1922, an«Mr. Fitzmaurice by 
Gray’s Inn in 1925. 

Mr. A. H. Uren, assistant town clerkof Swansea, has been 
appointed clerk to the Sunbury UrbanDistrict Council. He 
was admitted in 1932. 

Mr. A. M. Latter, K.C., has been ap»inted treasurer to the 
Honourable Society of Lincoln’s Inn »t the year beginning 
11th January, 1946. 


MODIFICATION OF CUSTODAN PAYMENTS 

The Board of Trade have made anJrder (S.R. & O., 1945, 
No. 1414), dated 10th November, 15, modifying in certain 
specified circumstances the arrangemes for payment of money 
owed to residents and business pede in territory formerly 
occupied by the enemy. 

Persons in the United Kingdom arrelieved of the obligation 
to pay such money through the Cusdian of Enemy Property 
if, before the date of occupation, they’quired a draft, telegraphic 
or mail transfer for the purpose of aking payment in foreign 
(other than enemy) currency. 

It should be noted that the exeption does not extend to 
money payable in enemy currenc:or to* persons resident in 
countries with which His Majesty ist war or to concerns incor- 
porated under the laws of such a untry. Traders and others 
who have acquired a draft, mail t1sfer or telegraphic transfer 
coming within the terms of the emption should consult their 
bankers regarding the manner in hich payment may now be 
completed. 


The Solicito’ Journal 

With this issue, the proprietors he Solicitors’ Law Stationery 
Society, Limited) complete twey-five years of printing and 
publishing the journal, since tak; it over in November 1920. 

During this period the jourt has seen many important 
changes in the various branch of the law, but throughout 
has maintained its policy of priding an invaluable service to 
the solicitor profession. In the days of reconstruction, after 
the World War, it will contir this policy by keeping the 
profession abreast of new legishon, etc., through the medium 
of practical articles, written byxperts. 


Wills anBequests 
Mr. C. Y. L.,Calcraft, solior, of Grantham, left £14,324, 
with net personalty £14,195. 
Mr. W. H. Richardson, solict, of Rusholme, left £144, with 
net personalty 4122. 
Mr. W. Heelis, solicitor, of ableside, left £90,186, with net 
personalty £83,889. 


COURTPAPERS 
SUPREME COUROF JUDICATURE 
COURT OF APPEAL ANDI{GH COURT OF JUSTICE— 
CHANCEF DIVISION 
MICHAELMASITTINGS, 1945 
ROTA OF !:GISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota. Court I. UTHWaATT. 
Mr. Hay Mr. Jones Mr. Reader 
Farr Reader Hay 
Blaker Hay Farr 
Andrews Farr Blaker 
Jones Blaker Andrews 
Reader Andrews Jones 


Group B. 
Mr. Justice Mr. Justice 
EVERSHED. ROMER. 
Witness. Non-Witness. 
Mr. Hay Mr. Farr 
Farr Blaker 
Blaker Andrews 
Andrews Jones 
Jones Reader 
Reader Hay 


Date. 


Mon., Nov. 
ae 
Wed., ,, 
Thurs., ,, 
Fri., = 
Sat., Dec. 
GROUP . 
Mr. Justice 
COHEN. AISEY. 
Non-Witness. “itness. 
Mr. Andrews \Blaker 
Jones Andrews 
Reader Jones 
Hay Reader 
Farr Hay 
Blaker Farr 


Justice 
Date. 


Mon., Nov. 
Tues., ,, 
Wed., 
Thurs., ,, 
Fri., a 
Sat., Dec. 

















